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24-02-2022 Both parties are represented.

Today is fixed for order.

With the following order, I intend to
dispose of this Misc. (J) Case.

             
Petitioner's case in succinct is that the
instant  Misc(J)  Case  arises  out  of
petition  no.  3432/2019  praying  for
temporary  injunction  under  Order
XXXIX Rules 1 & 2 read with section
151  of  the  Code  of  Civil  Procedure
(CPC).

Petitioner  has  submitted  that  the
opposite parties had given on rent 23
rooms  in  the  cantonment  area  at
Missamari,  Sonitpur,  Assam  to
civilians.  Of  the  said  23  rooms,  one
(1) room in (schedule A) was rented
to  the  petitioner.  Petitioner  has
submitted that with the consent of the
opposite  party  no.  2,  another  room Contd...
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(schedule B) was built at the own cost
of  the  petitioner.  As  per  the
petitioner, the said business has been
running for the last 8 to 9 years upon
renewal  of  tenancy  and  regular
payment of rent. 

Petitioner has submitted that the last
tenancy  agreement  expire  on
30.11.2019  and  on  16.12.2019,  the
opposite party no. 2 sent a letter of
eviction  to  the  petitioner.  Petitioner
has  alleged  that  the  defendant  has
threatened  to  use  force  if  need  be
and hence the petitioner has prayed
for  temporary  injunction  against  the
opposite parties from forcible eviction
from the suit premises contrary to due
process of law. 

To  support  his  claim,  petitioner  has
submitted  photocopy  of  tenancy
agreement,  rent  deposit  challan  etc.
with respect to the suit premises.

Opposite  parties  have  filed  written
objection  in  which  it  is  averred that
the opposite parties never attempted
to evict the petitioner by use of force.
Further,  the  opposite  parties  have
submitted that in paragraph 42 of the
agreement  dated  01.06.2019  it  is
mentioned as “On termination of this
agreement the contractor shall vacate
the  said  premises  and  shall  deliver
vacant peaceful possession of the said
premises to the said officer”. Further
in  paragraph  43  of  the  said
agreement it is mentioned that “This
agreement  will  automatically  stand
cancelled  on  30.11.2019  without
issuance  of  any  notice”.  Hence,  the
opposite parties have contended that
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the  petitioner  is  liable  evicted  from
the  suit  premises  and  that  the
opposite  parties  have  never
attempted  to  use  force  and  nor  do
they intend to use force to evict the
petitioner.  Opposite  parties  have
submitted that as per the terms and
conditions of the said agreement, the
petitioner  is  legally  bound to  vacate
the  suit  premises  and  to  deliver
vacant  possession  of  the  same  to
opposite party no. 2

I  have perused the case record and
heard  the  learned  advocate
representing both sides.

As  per  law,  to  pass  an  order  of
injunction under Order 39 Rule 1 and
2  of  CPC,  3  basic  principles  namely
(a)  prima facie  case,  (b)  balance  of
convenience, and (c) irreparable laws
and  injury  has  to  be  considered.
[Makers  Development  Services  (P)
Ltd.  V.  M.  Visvesvaraya  Industrial
Research  &  Development  Centre,
(2012) 1 SCC 735].

Considering the matter in its entirety,
I  find that there is prima facie case
for temporary injunction as the grant
of  temporary  injunction  is  an
equitable relief. It is pertinent to note
that  perusal  of  the  submitted
photocopy  of  the  agreement  dated
01.06.2019 it  is  seen that clause 42
and  clause  43  are  in  sync  with  the
contentions  of  the  opposite  parties
that the said agreement between the
parties  shall  stand  cancelled  on
30.11.2019 without issuance of notice
and  that  upon  termination  the
petitioner  shall  vacate  the  said
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premises  and  deliver  vacate
possession  of  the  same  to  the
opposite parties.

In view of the foregoing rationale, I
find that there is no prima facie case
and  no  balance  of  convenience  in
favour of  the petitioner to allow the
prayer for temporary injunction. 

Material  on  record  reveal  that  the
opposite  parties  and  the  petitioner
shared a landlord tenant relationship
based on a tenancy agreement.  The
latest  tenancy  agreement  dated
01.06.2019  executed  between  the
parties  specify  determination  of  the
tenancy  on  30.11.2019.  Hence,
though the petitioner is in possession
of  the  suit  premises  for  running
business for a considerable length of
time  of  8  to  9  years;  the  said
possession  is  subject  to  the
agreement  between  the  parties
detailing  the  mode  of  termination.
And as per the latest agreement, the
tenancy  expired  on  30.11.2019
implying  that  the  tenant  should
handover  vacant  possession  of  the
premises  upon  determination  of  the
tenancy.  In  the  instant  case,  the
petitioner has alleged attempted use
of  force  by  the  opposite  parties  in
order to obtain possession of the suit
premises  and  the  opposite  parties
have denied the same though at the
same  time  contending  that  the
petitioner  should  vacate  the  suit
premises as  the agreement between
the  parties  dated  01.06.2019  has
expired  and  there  has  been  no
subsequent renewal. Contd...
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Considering  the  above  facts  and
circumstances, it is pertinent to note
that being the landlord, the opposite
party  no.  2  has  the  discretion  to
determine renewal of the agreement
dated  01.06.2019;  especially,  as  the
latest  agreement  dated  01.06.2019
does  not  specify  any  agreed  upon
term  regarding  renewal  of  the
agreement.  Therefore,  though  the
petitioner is in possession and at best
can  be  said  to  be  a  “tenant  at
sufferance”, as the tenancy has been
determined by efflux of time. 

In the instant case, under the terms
of  the agreement,  the  suit  premises
had to be handed over to the lessor
i.e. opposite party no. 2. Also, at this
point  it  is  noteworthy  to  mention
section  108  (q)  of  the  Transfer  of
Property Act. As per section 108 (q)
of the Transfer of Property Act, on the
determination of the lease, the lessee
is  bound  to  put  the  lessor  into
possession of the property. 

Thus, the possession of the petitioner
in the instant case after the expiry of
the  period  of  lease  can  at  best  be
deemed  as  juridical  possession  and
that such possession is protected by
law  against  wrongful  dispossession
though  it  cannot  be  equated  with
lawful possession.

However, as per law of the land which
respects  possession,  it  does  not
encourage rather discourages use of
force for eviction even if such use is
for the enforcement of a valid right.
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Therefore, though opposite party no.
2 may be entitled to the possession of
the  property  upon  determination  of
the  terms  of  tenancy;  the  tenant
cannot be evicted by use of violence
or  force.  Thus,  as  per  law  the
possession of a tenant at sufferance is
entitled  to  a  possession  until  he  is
evicted  by  due  process  of  law.  The
opposite  parties  have  continuously
denied  use  of  force  though  the
petitioner has alleged the same. 

In  the  instant  case,  apart  from  the
photocopy  of  the  letter  dated
16.12.2019  issued  to  the  petitioner
from  the  opposite  parties  which
simply  mentions  that  the  agreement
between  the  parties  expired  and
hence the petitioner is to vacate the
suit premises, there is no material on
record to point at any use of force by
the party. 

However, any attempt contrary to due
process of law disturbing the juridical
possession of the petitioner shall be in
violation of the law of the land. 

For  the  grant  of  injunction,  there
should  be  a  prima  facie  case
appearing  on  record  that  there  is  a
bonafide contest between the parties
and a serious question is required to
be  tried.  For  the  grant  of  equitable
relief  in  favour  of  the  petitioner,  he
should have right, title or interest in
the property. Also, plaintiff must show
that in the event of his success in the
suit,  he  will  not  have  the  proper
remedy  in  being  awarded  adequate
damages.   Contd...
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In Dalpat Kumar Vs Prahlad Singh &
Ors, AIR 1993 SC 276 , the Hon'ble
Supreme  Court  of  India   while
considering  the  balance  of
convenience observed that  the Court
while exercising discretion in granting
or refusing injunction should exercise
sound  judicial  discretion  and  should
attempt to weigh substantial mischief
or  injury  likely  to  be  caused  to  the
parties, and in the case of refusal of
injunction should compare it with that
which  is  likely  to  be  caused  to  the
opposite  party,  if  the  injunction  is
granted. 

Considering the aforesaid  position  in
law  along  with  perusal  of  the  case
record and submitted documents, it is
seen  that  the  mischief  likely  to  be
caused to the petitioner in the event
of grant of temporary injunction does
not outweigh the prejudice likely to be
caused to the Opposite Party/ies.

Further,  as  observed  in  Colgate
Palmolive  (India)  Ltd.  Vs.  Hindustan
Lever  Ltd.,  AIR  1999  SC  3105,  the
Hon'ble Supreme Court observed -

“that  the other considerations which
ought to weigh with the Court hearing
the  application  or  petition  for  the
grant of injunctions are as below:
i)  Extent  of  damages  being  an
adequate remedy;
ii)  Protect  the  plaintiff's  interest  for
violation of his rights though however
having regard to the injury that may
be  suffered  by  the  defendants  by
reason therefore;
iii)  The Court while dealing with the
matter ought not to ignore the factum
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of strength of one party's case being
stronger than the others;
iv) No fixed rules or notions ought to
be  had  in  the  matter  of  grant  of
injunction  but  on  the  facts  and
circumstances of each case the relief
being kept flexible;
v) The issue is to be looked from the
point of view as to whether on refusal
of  the  injunction  the  plaintiff  would
suffer  irreparable  loss  and  injury
keeping in  view the  strength  of  the
parties' case;
vi)  Balance  of  convenience  or
inconvenience ought to be considered
as an important requirement even if
there is a serious question or prima
facie case in support of the grant;
vii)  Whether  the  grant  or  refusal  of
injunction  will  adversely  affect  the
interest of general public which can or
cannot be compensated otherwise.

Hence,  considering  the  surrounding
facts  and  circumstances,  it  is  seen
that prima facie case is not in favour
of  the  petitioner.  However,  the
petitioner being in judicial possession
of the suit premises are subjected to
protection of law against any eviction
contrary  to  due  process  of  law.
Thereby  giving  rise  to  a  bonafide
contest  between the parties wherein
from  a  reasonable  perspective  it  is
seen that the balance of convenience
lies not in favour of the petitioner. 

Therefore,  on  the  grounds  of  non
satisfaction  of  prima  facie  case,
balance of convenience not in favour
of the petitioner and non likelihood of
irreparable  loss  and  injury  to  be
caused to  the petitioner,  there  does
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not  appear  lucid  necessity  to  afford
immediate  protection  to  the  alleged
right  or  interest  of  the  petitioner  in
the  suit  land  except  against  any
process  of  eviction  from  the  suit
premises contrary  to due process  of
law.

With the submitted documents and on
the  face  of  allegations  by  the
petitioner and counter allegations by
the opposite parties, it is deemed fit
to  reject  the  prayer  for  temporary
injunction in favour of  the petitioner
restraining the opposite  parties from
taking possession of the suit premises
till disposal of the corresponding Title
Suit  No.  116/2019.  However,  at  this
point,  Court  is  of  the  considered
opinion  that  under  no  circumstance,
the petitioner is to be evicted by the
opposite  parties  by  any  process  or
method  contrary  to  due  process  of
law.

The  prayer  for  temporary  injunction
by the petitioner is hereby rejected.

The  instant  Misc(J)  Case  is  hereby
disposed of.


